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Dear Counsel :
This is the Court’s ruling with respect to the Debtors’
application to retain PricewaterhouseCoopers LLP (“PwC’) as

i ndependent accountants. (Doc. # 27). For the reasons briefly
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di scussed below, | will grant the application subject to certain
[imtations.
The petition of U S Ofice Products Conpany, et al.
(“USOP”) was filed on March 5, 2001 and the retention application
was filed on March 7, 2001. The United States Trustee ("U. S.
Trustee”) objects to the retention application on the grounds that
PWC is not a “disinterested” person as contenplated by 8§ 327(a).
PWC has served as the i ndependent accountants for USOP since 1994.
The al |l eged | ack of disinterestedness arises out of the fact that
PwC has perfornmed simlar services for Corporate Express, Inc.
(“Corporate Express”) for sonme nunber of years and shortly before
the petition date USOP and Corporate Express executed an Asset
Pur chase Agreenent whereby USOP agreed to sell to Corporate Express
its office supplies business. PwC perforned services for Corporate
Express in connection with that Agreenent. On April 24, 2001 the
Court approved the Asset Purchase Agreenent and the transaction
closed on May 14, 2001. On April 24, 2001 the Court held an
evidentiary hearing on the retention application. Thereafter the
parties submtted post-hearing nenoranda in support of their
respecti ve positions.
USOP t akes the position that PWMC s services for Corporate
Express does not present a disqualifying conflict because (1) the
PwC services rendered in connection with the Asset Purchase

Agreenent did not constitute a “representation” of Corporate
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Express’s interests and (2) the services were concl uded as of March
23, 2001. I n obvious recognition of the problem involved here
USOP, Corporate Express and PwC entered into a letter agreenent
dated April 24, 2001 (the “April 24 letter”) which addresses how
PWC woul d function for both seller and buyer in resolving certain
remai ni ng accounting/financial issues related to the consummted
transaction. PwC has not begun that work and USOP advi ses t hat PwC
will not proceed with that work in accordance with the guidelines
set forth in the April 24 letter unless that arrangenment is
approved by this Court.

Wth respect to USOP s assertion that PwC did not and
does not represent the interest of Corporate Express in the asset
pur chase transaction, USOP argues that as “independent auditors”
PWMC has a role of independence and does not assune a role of
representation or advocacy for Corporate Express’s interests. In
its post-hearing nmenorandum USCP states this position as foll ows:

The record shows that PwC did not, in fact, “represent”
Corporate Express or its interests. Both USOP and Cor porate
Express were represented by i nvest ment bankers and counsel in
the transaction. PwC s role was nerely to gather, synthesize

and present facts for Corporate Express to evaluate as part of
its due diligence. [p. 2][Enphasis added. ]

At the hearing one of the PwC witnesses repeatedly spoke in terns
of PWC s role as sinply being “fact gatherers”.

In response, the U S. Trustee points out that neither 8§
327(a) nor 8§ 101 (14)(E) speaks in terms of “representation”.

Furthernmore, the U S. Trustee points to several places in PwC s
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affidavit attached to the retention application where PwC speaks in
ternms of its “representation” of Corporate Express.

| do not buy USOP's argunent that PwC was nerely acting
in some mnisterial role of fact gathering in connection with the
activities leading up to the execution of the Asset Purchase
Agr eenent . PMC s role on behalf of Corporate Express is
appropriately described in paragraph 11 (d) of PwC s affidavit as
fol | ows:

Prior to the Debtor’s bankruptcy filing, parties that were
eval uati ng making a proposal to purchase sone or all of the
Debtor’s business units retained PwC s Transaction Support
group to provide financial due diligence. Af fiant
respectfully submts that the services performed, or to be
performed, by the PwC Transaction Support team on behal f of
potential purchasers of business units of USOP do not
di m ni sh, conprom se or affect PwC s ability to continue to
provi de financial consulting services to the Debtors during
t hese proceedings. During their involvenent, the PwC
Transaction Support teamhad only Iimted di scussions with the
PWC Audit team related to the interpretation of accounting
wor kpapers and had no interaction with the Busi ness Recovery
Servi ces team [Enphasis added. ]

This statement clearly shows that PwC was engaged in a due
diligence effort on behalf of Corporate Express. Indeed, in the
April 24 letter PwC describes its role as having “provided certain
due diligence services to [Corporate Express] in connection with
its initial consideration of that purchase.”

While admttedly, in connection with an asset purchase
transaction a CPAfirmacti ng on behalf of a purchaser woul d not be
expected to take the kind of adversarial/negotiator role as that of

the purchaser’s investnent banker and/or its counsel, it seens
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clear that the CPA firmis role is not sinply one of acting as a
clerk performng mnisterial functions. In performng the due
di l i gence services for Corporate Express, | believe the conclusion
i s inescapable that PwC brought to bear its vast experience and
knowl edge regarding such nmatters and exercised judgnment and
di scretion in assessing the proposed transaction and in advising
Cor porate Express with the i ntent of maxi m zi ng Cor porate Express’s
benefit in the transaction. It seens clear that PwC was an acti ve,
i ndeed essential, representative of Corporate Express in seeking
t he consummati on of a transacti on whi ch Corporate Express deened in
its best interest. In that context, PwC represented an interest
adverse to that of USOP. However, it does appear that since the
Asset Purchase Agreenent was executed and bi ndi ng on the parties on
the petition date, subject to subsequent court approval, the
conflicting interests essentially occurred pre-petition and in any
event ceased on March 23, 2001.

A denial of the retention application would cause
substanti al delay and expense in concluding this |iquidating case.
It seens to ne that a nore limted response to the problemis
appropriate. Fromthe March 5, 2001 petition date up to March 23,
2001, to the extent PwC perforned services for USOP in connection
with the consummati on of the asset purchase transaction, PwC shoul d
be disqualified from being conpensated by the estate.

Consequently, | will deny PwC any conpensati on ot herw se payabl e by
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USOP for work performed for USOP rel ated to the consummati on of the
transacti on.
Wth respect to the additional work needed to concl ude
t he open accounting/financial issues pursuant to the procedures set
forthinthe April 24 letter, the U.S. Trustee appropriately points
out that USOP in its post-hearing nmenorandum effectively
acknowl edges that in performng services going forward in
concluding the transaction, PwC will be serving two different
clients--one on the buyer side and one on the seller side.
Specifically at page 19 of its post-hearing nmenorandum USOP
states:
Any contact between USOP's PwC team and Corporate Express’s
PWC teamwi ||l be on an arns-length basis as if the teans were
from different firnms. ...The interaction between the two
groups of PwC professionals will be conducted as if they
wor ked for different firns.
| agree with the U S. Trustee that the fundanental problemhere is
that the two groups of PwC professionals are not from “different
firms”. They are from the same firm Whatever AICPA rules of
conduct may authorize for this type of dual representation, | do
not believe it is consonant with the disinterestedness requirenent
of the Bankruptcy Code. Therefore, PwC shall not provide services
to USOP i n concluding the asset sale transaction. This will result
in additional expense to the estate since it will have to retain

accounting assistance from another source in concluding the

transacti on. This solution is simlar to those not unconmpn
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situations where a debtor’s | ead bankruptcy counsel is conflicted
out of a certain matter or transaction and the debtor nust retain
speci al counsel to represent the debtor’s interest in that matter
or transacti on.

In conclusion, | wll authorize the retention of PwC
provided that (a) PwC shall not be entitled to conpensation from
USOP for any services perforned on behalf of USOP related to the
consunmati on of the asset purchase transaction from the date of
March 5, 2001 through March 23, 2001 and (b) PwC is not authorized
to perform services on behalf of USOP in conpleting the work
rel ated to the asset purchase transaction pursuant to the April 24

| etter or otherw se.

Counsel for USOP should submt an order on notice.

Very truly yours,

Peter J. Wl sh

PIW i pm



